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STATEMENT OF THE CASE
Nature Of The Case
James A. Cochran appeals from the judgment entered upon the jury's
verdict finding him guilty of sexual abuse of a minor under sixteen. Specifically,
he claims that, under the facts of his case, sexual abuse of a minor is not an
included offense of lewd conduct.
Statement Of Facts And Course Of Proceedinas
Cochran was charged with lewd conduct with a minor under sixteen by
having manual-genital contact with a thirteen-year-old girl, A.H.. (R., pp.12-13.)
The state requested the trial court to instruct the jury as to the included offense
of sexual abuse of a minor. (Supp. R., pp.20-21.) As conceded by Cochran on
appeal, Cochran did not object to the giving of this instruction. (Trial Tr., p.468,
Ls.7-10.) The district court so instructed the jury. (Supp. R., pp.58-59.) The jury
found Cochran guilty of the included offense of sexual abuse of a minor.
(R.,pp.78-79.) Cochran later filed a motion for a new trial, asserting the jury was
"misdirected as a matter of law" because the jury was instructed on the included
offense. (R., pp.109-110; 10112107 Tr., p..) The district court denied the motion.
(10/12/07 Tr., p. 17, L.19 - p.21, L.25.) The district court entered judgment and
imposed sentence, and Cochran timely appealed. (R., pp.116-118, 165-167;
Supp. R., pp. 139-144.)

ISSUE
Cochran states the issue on appeal as:
Did the district court err by instructing the jury that sexual abuse of
a minor was a lesser included offense of lewd conduct?
(Appellant's brief, p.4.)
The state wishes to rephrase the issue on appeal as:
Has Cochran failed to show error in the jury instructions?

ARGUMENT
Cochran Has Failed To Show Error In The Jury lnstructions
A.

Introduction
Cochran argues that the district court erred by instructing the jury on the

included offense of sexual abuse of a minor.

(Appellant's brief, pp.5-14.)

Cochran's claim on appeal fails.
First, the Court should not consider his claim on appeal because Cochran
only failed to object to the instruction he now complains of. Second, under the
facts of this case, sexual abuse of a minor is an included offense of lewd
conduct.
B.

Standard Of Review
The question of whether the jury instructions, when considered as a

whole, fairly and adequately present the issues and state the applicable law is a
question of law over which the appellate court exercises free review. State v.

m,129 Idaho 259,264, 923 P.2d 966,971 (1996).
C.

Cochran Has Not Properlv Preserved Or Presented His Claim Of Error In
The Jurv lnstructions Because He Did Not Obiect Below To The Giving Of
The Instruction
"It is a fundamental tenet of appellate law that a proper and timely

objection must be made in the trial court before an issue is preserved for
appeal." State v. Carlson, 134 ldaho 389, 398, 3 P.3d 67, 76 (Ct. App. 2000)
(emphasis supplied). This same principle is embodied in I.C.R. 30(b), which
reads, in relevant part: "No party may assign as error the giving of or failure to

give an instruction unless the party objects thereto before the jury retires to
consider its verdict, stating distinctly the instruction to which the party objects and
the grounds of the objection."

(Emphasis supplied.)

Because Cochran

expressed no objection to the instruction at issue before the trial court gave the
instruction to the jury, telling the court he believed the instructions "are not
inaccurate on the law," his claim of error is not preserved and may not be
considered for the first time on appeal absent a showing of fundamental error.
State v. Anderson, 144 ldaho 743, 748, 170 P.3d 886, 891 (2007).
To show fundamental error the appellant has the burden of showing error,
Anderson, 144 ldaho at 748, 170 P.3d at 891, and that the error was "error which
so profoundly distorts the trial that it produces manifest injustice and deprives the
accused of his constitutional right to due process." State v. Sheahan, 139 ldaho
267, 281, 77 P.3d 956, 970 (2003).
Cochran argues the included offense instruction "amounted to a
constructive amendment of the Information" and was thus "a due process
violation that produced manifest injustice." (Appellant's brief, pp.5-6.) However,
as already recognized by the ldaho Supreme Court, instruction of a jury on an
included offense does not result in a violation of a defendant's right to due
process.

State v. O'Neill, 118 ldaho 244, 250, 796 P.2d 121, 127 (1990).

Because, under the facts alleged in the pleading instrument and the evidence
adduced at trial, the crime of sexual abuse of a minor is an included offense of
lewd conduct. Cochran's reliance on fundamental error to allow review of his
unpreserved claim fails.

D.

Sexual Abuse Of A Minor Is An Included Offense Of Lewd Conduct
Procedural due process does not guarantee errorless trials, but it does at

least ensure that criminal trials shall be fundamentally fair. State v. Gilman, 105
ldaho 891, 893, 673 P.2d 1085, 1087 (Ct. App. 1983). Fairness requires that a
criminal defendant be tried only upon charges of which he or she has notice.

Id.

Additionally, Article I, Section 8 of the ldaho Constitution provides that "no
person shall be held to answer for any felony or criminal offense of any grade,
unless on presentment or indictment of a grand jury or on information of the
public prosecutor, after a commitment by a magistrate." An accused is therefore
denied his or her constitutional right to a preliminary hearing where an indictment
or information is filed or subsequently amended charging a crime of a greater
degree or of a different nature than that for which he or she was held by the
committing magistrate. State v. O'Neill, 118 ldaho 244, 249, 796 P.2d 121, 126
(1990).
There is a well-recognized exception to these general rules. At common
law, the prosecutor's charge of a specific crime is viewed as giving presumptive
notice of any lesser included offense. State v. Padilla, 101 ldaho 713, 716, 620
P.2d 286, 289 (1980). Additionally, I.C. § 19-2132(b) states that the trial court
shall instruct the jury with respect to lesser included offenses provided that either
party requests such an instruction and there is a reasonable view of the evidence
presented in the case that would support a finding that the defendant committed
such lesser included offense but did not commit the greater offense. See also
I.C.R. 31(c). The lesser included offense doctrine has survived due process

scrutiny. S e e m , 118 ldaho at 250, 796 P.2d at 127; Gilman, 105 ldaho at
895, 673 P.2d at 1089. The district court did not, therefore, violate Cochran's due
process rights if the amended charge of sexual abuse of a child was a lesser
included offense of the lewd and lascivious conduct charge in the original
information.
A lesser included offense is one which is necessarily committed while
committing the crime charged or the essential elements of which are alleged as
the manner or means by which the charged offense has been committed.

State

v. Drennon, 126 ldaho 346, 352, 883 P.2d 704, 710 (Ct. App. 1994). When
deciding whether an offense is necessarily included in the charged offense, the
trial court must consider whether the facts alleged in the pleading instrument and
the evidence adduced at trial show that the included offense occurred during
commission of the charged offense.

E

Whether a crime is a lesser included

offense of the crime charged is a question of law over which an appellate court
exercises free review.
The crime of lewd conduct with a minor specifically includes several types
of sexual contact, including genital-genital contact, oral-genital contact, analgenital contact, oral-anal contact, manual-anal contact, or manual-genital
contact. I.C.

5 18-1508. Sexual abuse of a child requires proof of physical

contact, not amounting to lewd conduct, which is intended to gratify the lust or
sexual desire of the actor. See I.C. § 18-1506(1)(b), (3). Depending upon the
facts alleged in the pleading instrument

the evidence adduced at trial, the

crime of sexual abuse may be considered by the jury as a lesser included

offense if there is evidence that the included offense occurred during the
commission of the charged offense. State v. Colwell, 124 ldaho 560, 565, 861
P.2d 1225, 1230 (Ct. App. 1993). It is "the facts alleged rather than the
designation of the offense," that control the determination of whether an included

w,118 ldaho at 249, 796 P.2d at 128; Colwell, 124 ldaho
at 565 n. 4, 861 P.2d at 1230 n. 4. The decision in w did not articulate the

offense applies.

facts alleged in that case. In State v. Fodae, 121 ldaho 192, 824 P.2d 123
(1992), the ldaho Supreme Court did articulate the facts alleged and reached the
opposite conclusion from

w.In Fodae the defendant was charged with lewd

conduct, specifically oral-genital and anal-genital contact, and "there was no
testimony regarding any other type of touching."

The defendant requested

instructions for lesser included offenses of sexual abuse of a child under the age
of sixteen, injury to children with the potential of great bodily harm, injury to
children without the potential of great bodily harm, and battery. The trial court
refused to give the instructions. The Supreme Court stated that "the trial court
was correct in ruling that the evidence did not support the proposed instructions"
because the only testimony at trial went to specific acts of oral-genital and analgenital contact, and "I.C. § 18-1508 specifically lists these contacts as lewd and
lascivious acts."

Fodae,121 ldaho at

195, 824 P.2d at 126. The Supreme

Court concluded that if the evidence described only an enumerated act of lewd
conduct, there was no reasonable view of the evidence to support the proposed
included offense instructions. In contrast to

m,the evidence adduced at

Cochran's trial did describe sexual contact that did not amount to lewd conduct,
and which occurred during the commission of the charged offense.
The original information alleged that Cochran had manual-genital contact
with A.H. (R., p.12), which is specifically listed as a lewd and lascivious act in I.C.
§ 18-1508. At trial, A.H. testified that touched her breast area with his hand and

at the same time he placed his fingers inside her vagina. (Trial Tr., p.69, L.9 p.70, L.1; p.72, Ls.11-23.) Cochran's placing of his fingers inside A.H.'s vagina
constituted the manual-genital contact as charged. The additional testimony of
his touching her breasts amounts to sexual abuse. Touching a child's breasts is
not an enumerated act of lewd conduct and could thereby constitute physical
contact, not amounting to lewd conduct, which is intended to gratify the lust or
sexual desire of the actor. The evidence presented in Cochran's trial thus
indicated that the offense of sexual abuse of a child occurred during the
commission of the charged offense of lewd conduct. The district court properly
concluded that sexual abuse of a child was a lesser included offense of lewd
conduct based on the evidence presented at the trial, and the district court did
not violate Cochran's due process rights when it instructed the jury on the lesser
included charge. See

w,118 Idaho at 250, 796 P.2d at 127.

CONCLUSION
The state respectfully asks this Court to affirm Cochran's conviction
entered upon the jury's verdict finding him guilty of sexual abuse of a minor.
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